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Update your discrimination policies and training



Workplace Surveillance
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You will have seen in the media recently the debate about the minimum hours of work that employees can work. The new modern General Retail Industry Award provides a three hour minimum for staff. This has presented problems, particularly for staff in the retail industry in rural and regional areas, where young employees in particular have been disadvantaged because to employee them is to breach the award. An application is before Fair Work Australia to amend this to a two hour minimum. A decision will be issued shortly.


In another area, enterprise bargaining, the limits of the good faith bargaining provisions are being tested (see Good Faith Bargaining article). 


The terms of the Act are taking time to settle down, with an appeal by Woolworths regarding approval of an enterprise agreement being successful. The agreement had previously been struck down, due to an alleged technical breach of the Act. A Full Bench found that Fair Work Australia does not have to be empowered to arbitrate disputes in agreement dispute resolution procedures.
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Fair Work Australia has convened a new wage bench to decide on the 2010 wage increase. Any pay increase will come into force from 1 July 2010. The new system for deciding on wage increases is via a Fair Wok Australia decision. The Panel consists of four members of Fair Work Australia and three lay members. 


It is likely that a large increase will be given to staff on 1 July 2010 as the last increase for staff was in October 2008 (that is, for corporations). The increase to wages will either be expressed as a flat dollar amount or a percentage increase. (State awards were increased in 2009).


Fair Work Australia commissioned reports into the economic conditions, and will take into account submissions from all parties including unions, employers and other community groups. The 2010 national minimum wage order must:


set a rate of pay for employees without coverage of awards or agreements 


set a special national minimum wage for employees with disability, 


set a casual loading.
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Wage Bench convening





Fair Work Australia will make a decision to increase the national wage rates which come into force on 1 July 2010.
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BIA NSW Workplace News











In an extremely difficult case, a Victorian Magistrate handed down fines of $330,000 for a workplace bulling case that led to the suicide of a café employee.


The employees responsible for the bullying and harassment were also fined.


Ms Panlock was subject to sixteen months of physical and mental bullying which the magistrate described as “the most serious case of bullying”. The victims family were completely unaware of the bullying.


The company was a one person company was fined $220,000.


The perpetrators regularly insulted Ms Panlock by calling her fat, stupid, ugly and a whore. They regularly criticized her clothes, jewellry and her haircut. At one stage one worker held her while another poured fish sauce all over her.


The message is: watch your staff, monitor them, train them and ensure that no one suffers bullying at your workplace. Otherwise, huge fines may end your business.






































An Adelaide company has been fined a whopping $72,000 for failing to pay staff the appropriate severance pay and notice under a federal award. This was in addition to the actual amounts that the employees were owed in the underpayment claim.


The underpayments occurred due to the inattention of the management team after the “hands on” director was diagnosed and subsequently died, of cancer. However, no other senior manager took control of the situation (which the court found inexplicable).


The court was puzzled that the company put on no evidence and did not try to explain its position, given it had pleaded not guilty.


In this case, the court could not give the company any significant discount on the huge penalty for pleading guilty and attempting to save the applicants and the court from the time it took to run the case.































































































Update on Fair Work litigation





_________________________


Fair Work Ombudsman is very active in following up complaints from employees. Be polite, courteous and provide assistance. Doing the opposite will worsen the situation of suspected legal breaches


_________________________

















Cases – Bullying











The Fair Work Act provides that when bargaining for an enterprise agreement that each side must bargain in “good faith”. Employers and unions must act fairly towards each other in negotiation for an agreement. To meet this requirement, each side must:


Attend and participate in meetings, at reasonable times


Disclose relevant information (apart from confidential or commercially sensitive information)


Respond to proposal in a timely manner


Give genuine consideration to the proposals


Refrain from capricious or unfair conduct that undermines collective bargaining.


However, good faith bargaining does not require an agreement to be entered into or to make concessions during bargaining.


Fair Work Australia has issued ten decisions on the good faith bargaining requirements and each judgement adds to the learning. However, the decisions are contradictory and the meaning of the provisions are yet to take on a settled character. 



































Investigating employee conduct is vital to succeeding in terminating to staff with a minimum risk to your business in an unfair dismissal case. The process is now as important as the misconduct or behaviour that has led to the investigation. Here are some brief tips for an investigator to make sure it goes well:


Listen carefully – ensure each party has their say about what happened


Remain impartial – do not proceed on a basis that one party is right and the other wrong.


Question very closely the procedures and policies that are in place. Failure to follow agreed procedure may lead to unfairness


Be timely – the investigation will cause great stress to all involved, complainant, subject, witnesses and employer. Make sure the investigation is as quick as possible, always with fairness in mind.


Remember, the aim of the investigation is to resolve conflict in the workplace, either by resolving a dispute or exiting an employee that may have been engaged in unlawful conduct. 


Any investigation may form a central part in any legal case an employee takes as a result of being disciplined and/or terminated.
























































Employee investigations





Good faith bargaining





A reminder that the Surveillance Devices (Workplace Privacy) Act 2006 (Vic) applies to workplaces when monitoring staff. (In NSW, the Workplace Surveillance Act 2005 applies, and in South Australia the Listening and Surveillance Devices Act.) 


Employers cannot use listening devices or optical surveillance devices (such as video cameras) for surveillance of workers in workplace toilets, washrooms, change rooms or lactation rooms. In addition, employers are prohibited from communicating or publishing material obtained through surveillance. These prohibitions apply equally to all public and private sector Victorian employers, regardless of whether they are partnerships, businesses or companies. Contravention of either of these prohibitions may result in imprisonment of up to two years or fines of up to $132,144. 


The prohibitions are not absolute, allowing surveillance in three limited circumstances:


where a warrant or emergency authorisation has been granted to permit surveillance 


in accordance with a Commonwealth law (eg a law relating to national security) 


where required as a condition of a liquor licence (eg in a licensed venue)


In these three circumstances, information obtained from surveillance may only be used in accordance with the relevant warrant, Commonwealth law or licence requirement.















































Workers to lose pay under the Fair Work Act


Tony Abbott vows to scrap unfair dismissal laws for small  business


IR reforms go too far: Voelte


Rio Tinto warns of Pilbara industrial relations war


Industrial Court likened to USSR


Despite sackings, workers “better off” – Gillard


Fair Work Australia – the power regulator
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Employers are reminded about recent changes to the Disability Discrimination Act (Cth).


Employers need to make “reasonable adjustments” for those employees with disabilities. Prior to the recent amendment, there was no need for an employer to make any adjustments for an employee with a disability.


Now, an employer must make reasonable adjustments for an employee with a disability, and the only exceptions are where the adjustments would cause unjustifiable hardship or where the person cannot fulfill the inherent requirements of the job. Otherwise, any failure may lead to a breach of the DDA.








A one person company was fined $220,000 for failing to provide a safe workplace after an employee committed suicide.
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An employer must bargain for an enterprise agreement in “good faith” which means attending meetings, considering proposal and not engaging in capricious conduct.









































The main aim of the investigator in any investigation into employee behaviour or conduct is to be fair, impartial and the get to the truth.









































_____________________________________


If you are conducting workplace surveillance, ensure that it is done in accoredance with the relevant workplace surveillance legislation.


_____________________________________





























Take the time to become familiar with the new Fair Work Act…it will save you money in future…





























Contact: Anton Duc


Workplace Relations Manager


BIAV/BIANSW/BIASA


Ph: 0412 421 786


Ph: 1300 918 616


Fax: 02 8079 5983











Discrimination law update
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